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Eau Claire County,
Def endant - Co- Appel | ant ,
AFSCME Local 2223,

Def endant - Appel | ant .

APPEAL from an order of the Circuit Court for Eau Caire

County, Tinothy L. Vocke, Crcuit Court Judge. Affirned.

11 JON P. WLCOX, J. This case is not about powers that
are explicitly set forth or described in our constitution, or
even nentioned in our statutes. Rather, it is about powers that
“"[f]rom time imenorial . . . have been conceded to courts
because they are courts. Such powers have been conceded because
w thout them they could neither maintain their dignity, transact
their business, nor acconplish the purposes of their existence.

These powers are called inherent powers.” State v. Cannon, 196

Ws. 534, 536, 221 N.W 603 (1928). | nherent powers allow the
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judiciary to maintain their status as a separate and co-equa
branch of governnent.

12 | ndeed, the inherent powers of the courts have been
referred to as the "sword and shield of the judiciary." Felix F.

Stunpf, Inherent Powers of the Courts: Sword and Shield of the

Judi ci ary, National Judicial College (1994). Usi ng these tools
to protect its constitutional independence as a third branch of
government, the judiciary should be able to shield against
intrusions into its domain of exclusive judicial authority, while
using its sword to cut away the constitutionally defective
portions of a legislative enactnent. Today we nust determ ne
whether circuit court judges have the exclusive, inherent
constitutional authority to prevent the wunilateral renoval of
their judicial assistants by way of a collective bargaining
agreenent between county governnment and its enpl oyees. We hold
t hat they do.

13 This case is before the court on certification by the
court of appeals, pursuant to Ws. Stat. § 809.61 (1995-96).1
The circuit court granted the plaintiff judges' ("the judges")
nmotion for summary judgnment and declared that a circuit court has
the exclusive, inherent authority to appoint and renove its
judicial assistant regardless of the provisions of a collective
bargai ning agreenent negotiated between the county and its
enpl oyees under the Muinicipal Enploynent Relations Act ("MERA"),
Ws. Stat. 88 111.70-111.77. Defendants Eau Claire County ("the
County") and AFSCME Local 2223 ("AFSCVE') appealed from the

circuit court's decision and order.

' Al future references to Ws. Stats. will be to the 1995-
96 version of the statutes unl ess otherw se indicated.

2
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14 On certification, we consider whether a circuit court
j udge has the exclusive, inherent authority to appoint and renove
his or her judicial assistant, regardless of the provisions of a
col l ective bargaining agreenent. As stated, we hold that a
circuit court judge has the exclusive, inherent constitutional
authority to prevent the wunilateral renoval of his or her
judicial assistant despite the terns of a collective bargaining
agreenent . However, we do not address a circuit court judge's
power to appoint that assistant.? Therefore, we affirmthe order
of the circuit court granting the judges' notion for sunmary
judgment on the basis that circuit court judges have the
excl usi ve, i nher ent authority to renove their j udi ci al
assistants.?
l.
15 Five Eau Caire County circuit court judges filed a

declaratory judgment action pursuant to Ws. Stat. § 806.04"

At its core, this decision requires us to determne
whet her circuit court judges can prevent the renoval of their
judicial assistants. The power to appoint an assistant after one
has been renoved is a secondary consideration, and one that is
not necessarily triggered by the facts of this case. Because we
typically decide cases on the narrowest possible grounds, see
State v. Blalock, 150 Ws. 2d 688, 703, 442 N.W2d 514 (C. App.
1989), this decision solely enconpasses a circuit court judge's
power to renove his or her judicial assistant.

® Following oral argunent in this case, AFSCME filed a
motion with this court seeking leave to file a "Suppl enental
Statenent in Followp to Oal Argunent.” That notion is hereby
denied. Briefs and papers in addition to those discussed in Ws.
Stat. § 809.19 are accepted by this court wunder very limted
ci rcunst ances; such action is typically allowed only when the
court has requested additional briefing on a particular issue.
Accordingly, we do not consider, nor does this opinion address,
any of the additional argunents that are set forth in that
statement .

“* Ws. Stat. 8§ 806.04 Uniform declaratory judgnents
act. (1) ScorE. Courts of record wthin their
3
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requesting the court to declare that a circuit court has the
excl usive, inherent authority to appoint and renove its judicial
assistants, and that such authority cannot be nodified by a
col | ective bargai ning agreenent.

16 The circuit court made certain findings of fact based
upon the parties' pl eadi ngs, briefs, and oral argunent s,
including the follow ng. The County is a nunicipal enployer
within the nmeaning of MERA. AFSCME is the exclusive collective
bargai ning representative for the Eau Claire County courthouse
clerical enployees bargaining unit. AFSCME and the County were
parties to a collective bargaining agreenent ("the agreenent”) in
force for the period of January 1, 1994, through Decenber 31,
1995. Col l ective bargaining agreenents covering courthouse
enpl oyees have been in effect in Eau Caire County since 1972.

See County of Eau Claire v. AFSCVME Local 2223, 190 Ws. 2d 298,

301, 526 N.W2d 802 (Ct. App. 1994).

17 Section 4.02 of the agreement provides that in the
event of a layoff, an affected enployee has the right to invoke
his or her seniority and nove or "bunp" into a position held by

an enployee with less seniority within the sane bargaining unit,

respective jurisdictions shall have power to declare
rights, status, and other legal relations whether or
not further relief is or could be clained.

(2) POWER TO CONSTRUE, ETC. Any person interested under a
deed, wll, witten contract or other witings
constituting a contract, or whose rights, status or
other legal relations are affected by a statute :
may have determ ned any question of construction or
validity arising under the instrunent, statute :
and obtain a declaration of rights, status or other
| egal relations thereunder.
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provided that the bunping enployee possesses the "necessary
qualifications" for that position.

18 In Eau Claire County, judicial assistant or |egal
secretary® vacancies have always been posted pursuant to the
terms of the agreenment, and filled through a posting procedure.®

The last tine that a judicial assistant position in the county
was filled by posting was on July 13, 198114 years before the
| ayof f here.

19 There are five judicial assistant positions within the
courthouse clerical enployees' bargaining unit. Three of those
five positions provide clerical assistance to the circuit court.

Ms. Shanan Melland serves as the judicial assistant to Eau
Claire County Circuit Court Judge Paul J. Lenz and to the famly
court conmm ssioner/court conmm ssioner. Al though the three
judicial assistants for the five Eau Claire County circuit judges
have specific responsibilities, they wll, if the need arises,
assi st one another in their assignnents.

110 The circuit court also made findings describing the

procedural history of this action. On Novenber 15, 1995, the

®> The Eau Claire County collective bargai ning agreenent uses
the term "legal secretary." At oral argument, counsel referred
to that position as a "judicial assistant.” W take the term
"judicial assistant” as described in SCR 70.39(11)(a) (1996) to
be synonynous with "legal secretary”" and use the term "judicia
assistant" throughout this opinion except in direct reference to
the ternms of this collective bargaining agreenent.

® At oral argunent, counsel for the county stated that if
no qualified person applied for the posted position, the county

would then wuse standard recruitnment policies to fill the
posi tion. In that event, the appointing person, such as the
judge, would indicate how nmany outside applicants he or she
wanted to consider. There is no evidence that judges are

involved in the appointnment process when the normal posting
procedure is successful.
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County Board of Supervisors for Eau Caire County adopted
Ordinance No. 95-96/237 which abolished <certain positions
effective January 1, 1996. Ms. Penny Wl ske, a nenber of the
courthouse clerical bargaining unit, held a position that would
be affected by the new ordinance. On Novenber 30, 1995, M.

Wal ske, a nore senior enployee, elected to bunmp Ms. Melland from
her position as judicial assistant to Judge Lenz. The circuit
court found that M. Wil ske neets or exceeds all the judicia

assistant job qualifications required by the agreenent.’

11 The five Eau Cdaire County circuit court judges
expressed their objection to the bunmping of Ms. Melland to the
County Board Commttee on Personnel. The judges clainmed to have
exclusive authority to appoint and renove their judicia
assistants, under the doctrines of inherent judicial authority
and separation of powers. Despite these argunents, the Conmttee
on Personnel rejected the judges' argunents. Ms. Melland was
notified by both the County and AFSCME that if she did not
abandon her position as judicial assistant to Judge Lenz and
report for work in the Ofice of the Cerk of Courts, she m ght
be disciplined for insubordination. Further, a failure to conply
meant that Ms. Melland would not be paid by the County after
Decenber 31, 1995.

" Specifically, the circuit court found that M. Walske

whose position in the Register of Deeds Ofice had been
elimnated by Odinance No. 95-96/237, possesses a high schoo
di pl oma plus an Associ ate Degree, has over six years secretarial
experience in a general office, with four of those years working
as a |legal secretary for tw different private |law offices. M.
Wal ske also has experience and training in typing, personal
conputer use with word processing software, basic bookkeepi ng and
standard office practices and procedures, plus a denonstrated
ability to maintain confidentiality.

6
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12 On Decenber 28, 1995, the judges filed a conplaint

seeking a declaration that they have the exclusive authority to
appoint and renove their judicial assistants, and that such
authority may not be nodified by a «collective bargaining
agreenent . The judges also requested an order enjoining the
County from bunping Ms. Melland and fromrefusing to pay her. On
Decenber 29, 1995, the circuit court heard argunents of the
parties and issued a tenporary injunction to enjoin the County
and AFSCME from renmoving Ms. Melland from her position as
judicial assistant to Judge Lenz. Then, on March 18, 1996, the
judges filed a nmotion for summary judgnent seeking declaratory
relief and a permanent order to enjoin the County and AFSCMVE from
bunmpi ng Ms. Mel | and.

113 On May 1, 1996, the court entered a declaratory
judgnment that circuit court judges have the exclusive authority
to appoint and renpbve their judicial assistants wunder the
doctrines of inherent judicial authority and separation of
powers. The court held that such authority may not be nodified
by a collective bargaining agreenent negotiated between the
County and AFSCME under MERA. Even if there were joint authority
to appoint and renove, the circuit court concluded that the
del i berate renpoval of a trained, trusted, and conpati bl e enpl oyee
woul d significantly inpair the efficiency of the court and woul d
irreparably harmthe circuit judges as well as the public.

14 Having reached these conclusions, the circuit court
permanently enjoined the County and AFSCVE from renoving M.
Melland from her position as judicial assistant to Judge Lenz,
fromrefusing to pay her, and fromdisciplining her for remaining

in her judicial assistant position. Thereafter, the County and
7
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AFSCME tinely appealed fromthe decision and order of the circuit
court. W granted the court of appeals' request for
certification.

.

115 In this declaratory judgnment action, we nust decide
whet her the County's wunilateral act to renmove a judicial staff
menber, albeit pursuant to the terns of a collective bargaining
agreenent, intrudes upon the exclusive, inherent constitutiona
authority of the circuit court. This is a question of first
inpression in the state of Wsconsin.

16 A court's power to declare rights is broad. See Loy v.

Bunderson, 107 Ws. 2d 400, 407, 320 N W2d 175 (1982). A
circuit court has discretion to grant or deny declaratory relief,
but only when there is a justiciable case or controversy. See
id. at 409-10. To sustain a discretionary act, we nust conclude
that the circuit court examned the relevant facts, applied a
proper standard of law, and, wusing a denonstrated rational
process, reached a conclusion that a reasonable judge could
reach. See id. at 414-15. Most inportantly in this case, we
must determ ne whether the circuit court applied the proper
standard of law in granting the judges' request for declaratory
relief. Whet her an act by the legislative branch of governnent
viol ates the separation of powers doctrine by infringing upon the
i nherent constitutional authority of the judicial branch of

government is a question of law that we review independently of

the | ower courts. See State v. Holnmes, 106 Ws. 2d 31, 41 n.7

315 N.W2d 703 (1982).
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17 The County and AFSCME contend that the |egislature has
constitutionally delegated power to the County to enter into a
coll ective bargaining agreenent, and that the circuit court is
not constitutionally enpowered to avoid the effect of the
agreenent's "bunping" provision. The judges, on the other hand,
contend that the bunping provision is void as applied to judicial
assi stants, since the judges' power to appoint and renove such
assistants is an exclusive one. To address these conflicting
claims, it will be helpful to set forth sone general principles
regardi ng the separation of powers.

A

118 "The doctrine of separation of powers, while not
explicitly set forth in the Wsconsin constitution, is inplicit
in the division of governnental powers anong the judicial,

| egi slative and executive branches.” State ex rel. Friedrich v.

Crcuit Court for Dane County, 192 Ws. 2d 1, 13, 531 N.w2d 32

(1995) (citation omtted). "The Wsconsin constitution creates
three separate coordinate branches of governnent, no branch
subordinate to the other, no branch to arrogate to itself control
over the other except as is provided by the constitution, and no
branch to exercise the power commtted by the constitution to
anot her." Holnes, 106 Ws. 2d at 42.

119 In attenpting to delineate the powers of our tripartite
government, we need not seek a "strict, conplete, absolute,
scientific division of functions between the three branches of
gover nment . The separation of powers doctrine states the
principle of shared, rather than conpletely separated powers.
The doctrine envisions a governnent of separate branches sharing

certain powers." Id. at 43 (citations omtted). "In these areas
9
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of 'shared power,' one branch of governnent may exercise power
conferred on another only to an extent that does not unduly
burden or substantially interfere with the other branch's

exercise of its power." In re Conplaint Against Gady, 118

Ws. 2d 762, 775, 348 N.W2d 559 (1984).
120 The majority of governnmental powers lie within these

"great borderlands" of shared authority, In re Appointnent of

Revi sor, 141 Ws. 592, 597, 124 N W 670 (1910), where it 1is
"nei ther possible nor practical to categorize governnental action
as exclusively legislative, executive or judicial."” Friedrich

192 Ws. 2d at 14 (citation omtted). Nevert hel ess, "[e]ach
branch has a core zone of exclusive authority into which the
other branches may not intrude." ld. at 13-14 (citation
omtted). Al though finite and restricted in size, these core
zones of authority are to be "jealously guarded" by each branch
of governnent. Ild. at 14. Therefore, as to these areas of
power, we do not enploy the wundue burden or substantial

interference test because "any exercise of authority by another

branch of governnent is unconstitutional." In re Gady, 118

Ws. 2d at 776 (citation omtted) (enphasis in original).?
21 Wth regard to areas of exclusive judicial authority,

we have st at ed:

For nore than a century, this court has been called
upon to resist attenpts by ot her branches of governnent
to exercise authority in an exclusively judicial area.

8 W note that "'[i]f a statute falls within the judiciary's
core zone of exclusive authority, the court nay abide by the
statute if it furthers the admnistration of justice, 'as a
matter of comity or courtesy rather than as an acknow edgnent of
power. "' Conpl i ance, however, is at the discretion of the
judiciary and cannot be mandated."” Joni B. v. State, 202 Ws. 2d
1, 8 n.5 549 NW2d 411 (1996) (citation omtted).

10
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These have included an attenpt to renove and repl ace a
court enploye, In re Janitor, 35 Ws. 410 (1874); an
attenpt to dictate the physical facilities in which a
court was to exercise its judicial functions, In re
Court Room 148 Ws. 109 (1912); an attenpt to
| egislate what constitutes the legal sufficiency of
evi dence, Thoe v. Chicago M & St. P.R Co., 181 Ws.
456 (1923); an attenpt to regulate trials in the
conduct of court business, Rules of Court Case, 204
Ws. 501 (1931); bar admssion and regulation of

at t or neys, In re Cannon, 206 Ws. 374 (1932),
Integration of Bar Cases, 244 Ws. 8 (1943), 249 Ws.
523 (1946), 273 Ws. 281 (1956). In each of these

cases we recogni zed areas of authority exclusive to the
judicial branch and, therefore, free fromintrusion by
anot her branch of governnent.

Id. at 778 (holding that the setting and enforcement of tinme
periods for judges to decide cases falls within an area of
exclusive judicial authority).

122 To det er m ne whet her a | egi slative enact nent
unconstitutionally infringes upon judicial power, the court nust
consider first whether the subject matter of the |egislation
falls within the power that is constitutionally granted to the

| egi slature. See Friedrich, 192 Ws. 2d at 14. |If it does, the

court nust then inquire whether the subject matter of the

legislation also falls wthin the judiciary's constitutional
grant of power. See id. at 14-15.
B

123 W examne first the extent of +the legislature's

constitutional authority in the enploynent of judicial staff

menbers. The state constitution provides that "[t]he |egislature

may confer upon the boards of supervisors of the several counties

of the state such powers of a |ocal, | egislative and
adm nistrative character as they shall from tine to tine
prescribe." Ws. Const. art. 1V, § 22. Pursuant to that

constitutional grant of power, the |legislature has delegated

11



No. 96-1607

certain statutory powers to each county, including the power to
"make such contracts and to do such other acts as are necessary
and proper to the exercise of the powers and privileges granted
and the performance of the legal duties charged upon it." Ws.
Stat. § 59.01. The legislature has also delegated to county
boards of supervisors the power to "establish regulations of
enpl oynent for any person paid fromthe county treasury.” Ws.
Stat. § 59.22(2)(c).°® Finally, nunicipal enployers nust bargain
collectively with public enployees regarding wages, hours and
other terms of enploynent. See Ws. Stat. 8§ 111.01(3),
111. 04, 111.70(1)(a), 111.70(1)(j).

° Ws. Stat. § 59.22(2)(c) was fornerly designated as WSs.
Stat. 8§ 59.15(2)(c). 1995 Ws. Act 201 renunbered all sections
of Chapter 59. The briefs of AFSCME and the County use the 1993-
94 statutory designations.

Y 1n its brief, the County objects to the circuit court's
characterization of j udi ci al assistants as “"confidential"”
enpl oyees, because W s. St at. 8§ 111.70(1) (i) excl udes
confidential enployees fromthe definition (and protected status)
of a nunicipal enpl oyee. The County asserts that the Wsconsin
Enpl oyment Relations Comm ssion (WERC) requires that for an
enpl oyee to be considered confidential, he or she mnust have
access to, know edge of, or participate in confidential natters
relating to |abor relations. Further, for information to be
confidential, it nust deal wth the enployer's strategy or
position in collective bargaining, contract admnistration,
l[itigation or other simlar matters pertaining to | abor rel ations
and grievance handling between the bargaining representative and
the enployer, and be information which is not available to the
bargai ning representative or its agents. See County's brief at
9. The judges contend that the circuit court's use of this term
is not neant to fit the WERC definition of confidentia
enpl oyees, but is a conmmopbn sense recognition of the fact that a
circuit court judge entrusts his or her judicial assistants with
confidential information. See judges' brief at 15-16 n. 2.

12
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24 These statutory provisions set out the broad authority
of the County, as delegated by the legislature, to regulate
enpl oynent of county enpl oyees, including court staff. ©Moreover,
the subject matter of the agreenent seens to fall well wthin the
boundaries of this authority: it covers conpensation, holidays,

vacation, pregnancy |eave, and various types of insurance.

C.

125 At the same tine, it is clear that circuit courts also
have constitutional authority over matters of staff and judici al
adm ni stration. The legislature has delegated sone powers of
appointnent to the circuit court, such as the power to appoint
court reporters for each branch of court. See Ws. Stat.
8§ 751.02. (O her del egated appointnment powers include Ws. Stat.
8§ 48.04, appointnment of a clerk of court for juvenile matters
Ws. Stat. 8§ 48.065, appointnment of juvenile court comm ssioners,
and Ws. Stat. 8§ 851.71, power to appoint and renove a register
i n probate. See also, Ws. Stat. § 32.08(2) (power to appoint
county condemmation officers); Ws. Stat. 8§ 17.13(3) (power to
remove | ocal governnent officers). Both the County and AFSCVE
point out that Ws. Stat. 8 751.02 also authorizes each suprene

court justice and court of appeals judge to appoint and prescribe

We |ikew se do not read the circuit court's "confidential"
characterization of judicial assistants to nean that those staff
persons have, for exanple, access to the enployer's strategy in
col l ective bargaining or grievance handling. The circuit court
judges are not parties to the collective bargai ning agreenent.
Instead, we read the circuit court's wuse of the term
"confidential" to refer to know edge of the substantive business
of the courts, and not to a know edge of |abor relations
strat egi es.

13
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the duties of a secretary and a |law clerk. There is, however, no
simlar statutory authority for a circuit court judge to appoint
a secretary.

126 However, we do not take the County and AFSCME to
seriously contend that courts can only have authority over
matters of staff and judicial admnistration by virtue of
| egi slative del egation. Exanples of non-del egated authority over
such matters have been recognized in nunerous appellate
decisions.™ Circuit court authority in matters of staff and
judicial admnistration emanates not from an express grant of
constitutional power, but is an inherent authority derived from
the powers granted in sec. 2, Art. VII of the Wsconsin
Constitution.*? | nherent, inplied, or incidental powers are
t hose which nust necessarily be invoked to enable the courts to
acconplish their constitutionally or |legislatively nmandated

functi ons. See Friedrich, 192 Ws. 2d at 16.' The outer limts

1 See, e.g., Rupert v. Honme Mut. Ins. Co., 138 Ws. 2d 1,
7, 405 N.W2d 661 (Ct. App. 1987)(concluding circuit court has
i nherent power to control its docket to achieve econony of tine
and effort); Neylan v. Vorwald, 124 Ws. 2d 85, 94, 368 N W2d
648 (1985)(recognizing that court has inherent power to contro
the judicial business before it).

2 Ws. Const. art. VII| provides:

Court system Section 2. The judicial power of this
state shall be vested in a wunified court system
consi sting of one suprene court, a court of appeals, a
circuit court, such trial courts of general uniform
statewide jurisdiction as the legislature may create by
law, and a nunicipal <court if authorized by the
| egi sl ature under section 14.

3 W& recognize that there are subtle differences between

i nherent and inplied powers. See generally, Felix F. Stunpf,
| nherent Powers of the Courts: Sword and Shield of the Judiciary,
National Judicial College (1994). However, we reject any

mechani cal distinction drawn between the two concepts:

14
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of that authority are not fully delineated in the constitution

nor in our case |aw. See E.B. v. State, 111 Ws. 2d 175, 181,

330 N.W2d 584 (1983).

127 We need not conprehensively catal og the powers granted
to the courts. For purposes of this case, we need only determ ne
whet her the inherent power of the circuit court includes the
power to prevent enforcenent of the bunping provision against
judicial assistants to circuit court judges.

128 | nherent powers include those powers which are
"essential to the expedition and proper conducting of judicial

business.” In re Janitor of the Suprene Court, 35 Ws. 410, 419

(1874). W have al so stated:

The authorities, in so far as any can be found on the
subject, are to the effect that a constitutional court
of general jurisdiction has inherent power to protect
itself against any action that would unreasonably
curtail its powers or materially inpair its efficiency.

A county board has no power to even attenpt to inpede
the functions of such a court, and no such power could
be conferred upon it.

In re Court Room 148 Ws. 109, 121, 134 N.W 490 (1912). Later,

in Lathamv. Casey & King Corp., 23 Ws. 2d 311, 314, 127 N.W2d

225 (1964), this court further stated:

There is a distinction between the two terns. .
[1]nherent powers refer to the exercise of powers that
are reasonably necessary for the conduct of a court's
constitutional functions and that grow out of the
court's jurisdiction. Inplied powers are those that
arise out of and are necessary to carry out the
authority expressly granted and contenplated either
constitutionally or legislatively.
(Cont i nued)

Id. at 5 (citation omtted). W have little trouble
concluding that nobst inherent powers, just as inplied powers,
ultimately find their roots in constitutional provisions such as
art. VI, § 2.

15
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The general control of the judicial business before
[the court] is essential to the court if it is to
function. 'Every court has inherent power, exercisable
in its sound discretion, consistent wthin the
Constitution and statutes, to control disposition of
causes on its docket with econony of tinme and effort.’

14 Am Jur., Courts, p. 371, sec. 171, Inherent Powers
of Courts, 1963 Suppl., p. 77.

129 AFSCME asserts that constitutionally-grounded inherent
powers are "need specific" only, and not a prerogative that may
be exercised at wll. According to the County, the circuit
court's need remains filled if Ms. Mlland is replaced by a
qualified nenber of the bargaining unit. This instance of
enpl oyee substitution is in contrast to the need for a new
circuit court staff position, or the need to provide the circuit
court judges with additional facilities, equipment or services.

Because this is not a case of judicial need, the County contends
that the judges cannot invoke their inherent authority to avoid
the terns of the collective bargai ning agreenent.

130 W disagree wth the appellants' argunents. e

recogni ze the distinction between this case and cases involving

14

See, e.g., State ex rel. Mran v. Dep't of Admn., 103
Ws. 2d 311, 307 N.W2d 658 (1981) (expenditure of funds for
automated |egal research system would be a proper exercise of
i nherent powers); State ex rel. Reynolds v. County Court of
Kenosha County, 11 Ws. 2d 560, 105 N.W2d 876 (1960) (court can
order installation of air conditioning if necessary); In re Court
Room 148 Ws. 109, 134 N W 490 (1912) (upholding judge's
refusal to accept | eased space outside courthouse which failed to
include a jury room

The circuit court below recognized that there are severa
functional areas to which inherent powers apply. Deci si on and
Order at 4. One of those areas is logistical support, which the
circuit court described as the ordering of additional personnel,
mandati ng the construction of court facilities, the procurenent
of services, the acquisition of equipnent, or the setting of
sal ari es. Id. For an overview of cases and comentary
di scussing logistical support, see Felix F. Stunpf, |nherent
Powers of the Court, 47 et seq., National Judicial College
(1994).
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the need for additional facilities or additional staff, but we
reject the inplication that a court's inherent powers may be
asserted only under such circunstances. The courts of this state
may call wupon their inherent powers when needed to protect
t hensel ves against actions that would "unreasonably curtai

[their] powers or materially inpair [their] efficiency" in

expediting and conducting their judicial business. In re Court

Room 148 Ws. at 121. Therefore, we disagree with the County's
suggestion that the circuit court's "need" has necessarily been
fulfilled when the judicial assistant who "bunps"” the incunbent
is a qualified nmenber of the bargaining unit.

131 In fact, when another branch unilaterally renoves and
replaces an already trained and qualified court enployee, the
court is forced not only to lose the efficiencies devel oped by
the incunbent enployee, but to spend valuable judicial tinme
training and orienting the replacenent enployee. A positive
productive working relationship is not established overnight.
The training tine spent by the court on the replacenent staff
menber coul d be gi ven to ot her pressi ng j udi ci al
responsibilities.

132 AFSCME also argues that the exercise of inherent
authority is limted to those instances where a circuit court
judge acts in a judicial capacity. According to AFSCME, when a
circuit court judge makes an appointnment decision, it exercises

adm ni strative, not judicial, powers.
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133 The authorities cited by AFSCME for this proposition
are not persuasive. In none of those cases® did the courts
di scuss the distinctions between inherent constitutional powers
of the judiciary and the legislature's constitutional authority
to del egate enploynent decisions to counties. O her cases upon
whi ch AFSCME relies are al so distinguishable, because they assess
whet her certain enpl oynment decisions by judges were sufficiently
"judicial" to qualify for immnity from prosecution.*®

134 AFSCME' s request that we distinguish between "judicial”
power and "admi nistrative" authority in order to identify a
court's inherent power msses the point. Contrary to AFSCME' s
assertion, a court's inherent powers are not |limted to deciding
outcones in particular cases. "Judicial power extends beyond the
power to adjudicate a particular controversy and enconpasses the
power to regulate matters related to adjudication.” Holnes, 106
Ws. 2d at 44.

135 The constitutional obligation to adm nister justice
i ncl udes addressing court adm nistration issues which frequently
arise "off the bench.” Judicial enployees can and often do play

an extrenely inportant role in the discharge of a court's

15 AFSCME cites State ex rel. Drake v. Doyle, 40 Ws. 175,
188 (1876) and State ex rel. Ellis v. Thorne, 112 Ws. 81, 87-88
(1901) for its judicial/admnistrative distinction argunent. The
focus in Ellis was on whether persons other than judges could
exercise certain judicial power. Drake addressed whether the
secretary of state, enpowered by statute to revoke certain
licenses, unconstitutionally performed a judicial act when
revoki ng such |icenses.

' See, e.g., Kurowski v. Krajewski, 848 F.2d 767 (7th
Cr.), cert. denied, 488 U S. 926 (1988), Rosenbarger v. Shipman,
857 F. Supp. 1282 (N.D. Ind. 1994), Forrester v. Wiite, 484 U S.
219 (1988), and Guercio v. Brody, 814 F. 2d 1115 (6th Cr. 1987).
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constitutional duty to deliver justice to the citizens of the
state.

136 CQur appellate courts have |ong recognized the inherent
constitutional responsibility of the circuit courts to enploy
ef ficient and effective off-the-bench judicial managenent
t echni ques. The delivery of justice requires nuch nore than
presi di ng over cases and announci ng deci sions. Judges and their
staff also serve as courtroom and calendar admnistrators,
performng a nyriad of tasks all designed to carry out
constitutionally required responsibilities. A circuit court
necessarily has inherent power, derived fromthe constitution, to
protect itself and to control the judicial business before it,

busi ness that includes "adnm nistrative" tasks. See Jacobson v.

Avestruz, 81 Ws. 2d 240, 245, 260 N.W2d 267 (1977). See al so,
Lentz v. Young, 195 Ws. 2d 457, 536 N W2d 451 (Ct. App. 1995).

137 We draw support for this conclusion from a nunber of
exanples of the exercise of a circuit court's inherent power in

non- adj udi cative matters. In Stevenson v. M| waukee County, 140

Ws. 14, 19, 121 N.W 654 (1909), for exanple, we held that a
circuit court has inherent power to appoint its own bailiff,
notwi thstanding a statute restricting appointnent to candi dates
selected by the sheriff. Anot her exanple is our conclusion in

State ex rel. Reynolds v. County Court of Kenosha County, 11

Ws. 2d 560, 105 N.wW2d 876 (1960), that the court's need to
function efficiently included the inherent power to order
installation of an air conditioner.

138 In sum we are satisfied that courts have inherent
constitutional authority to perform their adm ni strative

responsi bilities. As a result, the subject matter of the
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agreenent also falls wthin the judiciary's constitutionally-
based sphere of inherent powers to "protect itself against any
action that would unreasonably curtail its powers or materially

inpair its efficiency,” In re Court Room 148 Ws. at 121, and to

exerci se those powers which are "essential to the expedition and

proper conducting of judicial business,” In re Janitor, 35 Ws.

at 419.
V.
139 However, that both the legislative and judicia
branches exercise power in the realm of staff and judicial
adm ni stration does not necessarily lead to the conclusion that

the two branches share this power. See Friedrich, 192 Ws. 2d at

20. For exanple, the bunping provision of the agreenent m ght
fall within the legislature's general power to delegate
enpl oynent decisions to county boards, but mght also intrude
inperm ssibly on the judiciary's core zone of exclusive power.
W are sonewhat nore persuaded by AFSCME s argunent that the
power to renove a judicial assistant is shared wth the
| egi sl ative branch, and not exclusive to the judiciary, via the
County's specific, constitutionally-based power to establish
regul ations of enploynent for persons paid from the county
treasury. See Ws. Stat. § 59.22(2)(c). However, exam ning such
general powers of the legislature provides inprecise guidance in
this case.

140 We reach this conclusion because in our assessnent, the
"bunpi ng" or renoval of a judicial assistant is a power wholly
distinct fromthe power to "establish regul ati ons of enploynent."

In establishing certain regul ations of enploynent, the agreenent

sets forth guidelines on working conditions such as |eaves of
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absence (see § 6.07 of the agreenent), pregnancy |eave (see
§ 6.12), vacation (see § 7.09), sick leave (see 8§ 7.10), health,
life and dental i nsurance (see 88 7.05-.07) and worker's
conpensation or injury |eave (see § 7.11). These provisions
regul ate the enploynent of county personnel, but do not contro
or commandeer it as the bunping provision of the agreenent does.

W are satisfied that the bunping provision takes a step down a
heret of ore unexplored path in collective bargaining negotiations
relating to judicial staff, and in doing so, <crosses the
threshold of the judiciary's private abode.?

41 The distinction between establishing regulations of
enpl oynent and making the ultimte decision to retain an enpl oyee
once hired is nmade clear by several authorities. The Anerican
Bar Association has promul gated certain standards for courts in
the area of court organization. See ABA Standards Relating to

Court Organi zation § 1.42.5(a), Collective Bargaining for

Nonj udi ci al Personnel (1990). These standards indicate that

"[t] he scope of collective bargaining should be limted to those
matters concerni ng conpensation, working conditions, and related
subjects permtted by state law applying to public enployees,
including those in the judicial branch.” Id. A study done by
the Anerican University Crimnal Courts Technical Assistance
Project simlarly indicates that "[u]nions bargain for strength
on wages, hours and terns and conditions of enploynent. The
courts retain managenent's right to hire, adm nister, discipline,

and renove their enployees.” Harry O Lawson, et al., Personne

" I'n fact, counsel for the County conceded at oral argunent
that this was the first tine that a judicial assistant had been
bunped under a coll ective bargaini ng agreenent.
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Adm nistration in the Courts 141 (1978). See also Stunpf,

| nherent Powers of the Courts at 54-55 and cases cited therein

("Cenerally, the Iline that has been drawn 1in collective
bargaining litigation is whether the judiciary when not
desi gnated as the managerial representative has retained control
of selecting, supervising, and discharging court personnel.").
142 Therefore, we conclude that the unilateral renoval of a
circuit court judge's judicial assistant w thout perm ssion from
the judge is not synonynous with, or even a | ogical extension of,
"establish[ing] regulations of enploynent.” Thus, while we agree
that the legislature has constitutionally-based authority to
regul ate the conditions of county enploynent, this fact does not
aid in our analysis of whether it has ever shared the power to
renmove a judicial assistant without the circuit court judge's
per m ssi on. Therefore, we look to the historical practices and
laws of this state to determ ne whether the power to renpbve a
judicial assistant is shared with the |egislature or exclusive to

the judiciary. See Friedrich, 192 Ws. 2d at 20.

143 The legislative powers to control and regulate county
personnel have significant history in the state of Wsconsin.
Since 1945, Wsconsin counties have had the ability to establish
"rules and regulations” of county enploynent. Ws. Stat.

8§ 59.15(2)(c) (1945) provided:

The county board . . . may provide, fix or change the
salary or conpensation of any . . . enploye . . . and
al so establish the nunber of enployes in any departnent
or office . . . and may establish rules and regul ations
of enploynent for any or all persons paid from the
county treasury .
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44 Prior to that date, statute provided that the board
could "at any tinme fix or change the nunber of deputies, clerks
and assistants that may be appointed by any county officer, and
fix or change the annual salary of each such appointee.” Ws.
Stat. 8§ 694(4)(b) (1915) (enphasis added). The phrase "county
officer” was defined and clarified in 1929 to include "any
el ective officer whose salary or conpensation is paid in whole or
in part out of the county treasury . . . ." See 1929 Ws. Laws
362. This definition would have included both county and circuit
judges prior to the court reorgani zation of 1978, since they were
typically paid, at least in part, out of the county treasury.®

45 By engaging in the historical analysis enployed by
Freidrich, it becones clear that there is no evidence that the
| egislature has ever held the power to unilaterally renobve a
judicial assistant wthout the judge's authority. To the
contrary, the history of the statutes upon which the County and
AFSCME rely suggests that the legislature has historically had
only the |limted power to set the nunber and salaries of
assistants, along wth other secondary powers to regulate
enpl oynent. The power to renove such assistants appeared to rest

in the hands of the judge alone, so that once again, the

8 Although this statute is silent on the issue of renoval,
it does address the power of appointnent, and "if the court or
the justices possess the latter, it follows that they alone can
exercise the forner." In re Janitor of the Suprenme Court, 35
W's. 410, 417 (1874).
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| egislature could regulate enploynent, but not control the
enpl oynment deci si on al t oget her. *°
146 This analysis is simlar to that we enployed in State

ex rel. Fiedler v. Wsconsin Senate, 155 Ws. 2d 94, 99, 454

N.W2d 770 (1990), where this court concluded that a |egislative
enactnent inposing a continuing |egal education requirenent on
attorneys prior to their appointnent as guardians ad |I|item
i nproperly intruded upon a regulation of the practice of |aw that
is exclusively within the province of the judiciary. See id. at
98. As a result of this intrusion, we held that the statute was
void as an unconstitutional violation of the separation of powers
doctrine. See id.

147 In Fiedler, we first concluded that the judiciary is
concerned with the qualifications of attorneys in the exercise of

its inherent power to regulate the bar. See Fiedler, 155 Ws. 2d

at 101. W also noted that the |egislature may prescribe m ni num
qualifications for persons desiring to be admtted to practice
law in the state as an incident to its general power to protect
the public. See id. at 102. "Once admtted, however, it does
not follow that the legislature shares with the judiciary the
authority to establish mninmum qualifications in specific areas

of law " 1d.

9 We recognize that the agreement sinultaneously protects a
judicial assistant's public enploynent status, but al so nmakes the
enpl oyee susceptible to bunping. Therefore, we reference
"control over the enploynent decision” only insofar as it relates
to the judge's personal choice of retaining a particular
individual as his or her judicial assistant; we do not suggest
that a circuit court judge nay subsequently termnate the
assistant from public enploynent entirely.
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148 Having determned that "[t]his court has never in the
past authorized the legislature to adopt rules or enact
legislation attenpting to establish a threshold |evel of
conpetency to practice in a particular area,” we concluded that
"once an attorney has been determ ned to have net the |egislative
and judicial threshold requirenents and is admtted to practice
law, he or she is subject to the judiciary's inherent and
exclusive authority to regulate the practice of law" Fiedler,
155 Ws. 2d at 103.

149 In the sane way, we conclude that the power to renove a
judicial assistant falls not within an area of shared powers, but
within an area that historically has bel onged exclusively to the
judiciary. The legislature has set limts on enployee hours and
wages, set conpensation levels, and has even established a
posting procedure for appoi nt nent to judicial assi st ant
posi tions,? but once a county enpl oyee has been appointed to the
position of judicial assistant, the legislature has, until now,
never enjoyed the power to renpve that assistant wthout the

j udge's perm ssion. To the contrary, history illustrates that

20 Once again, the presence of posting procedures in the Eau
Claire County systemis irrelevant for purposes of this opinion.
A position is posted only when a vacancy occurs in the judicial
assistant position, and does not affect a judge's power to renove
his or her assistant when there is no vacancy. W express no
opinion on the constitutionality of the posting procedures that
have previously been utilized by the County.
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judicial assistants have traditionally been subject to the
judiciary's exclusive authority once appointed.?*

150 Because we are left with an action that lies wholly

2 we concl ude

within the judiciary's sphere of exclusive power,?
that the bunping provision is unconstitutional, and therefore
void and unenforceable as it applies to judicial assistants. W
also note that 8§ 2.02 of the agreenent provides for final and

binding arbitration in the event of an alleged breach of the

L This analysis is no different from that we recently
enployed in Flynn v. Departnment of Adm nistration, No. 96-3266
op. at 19-27 (S. C&. March 13, 1998). After concluding that the
subject matter of 1993 Ws. Act 16, 8§ 9253 fell within both the
| egislature's and the judiciary's constitutionally-granted zones
of authority, op. at 21-27, we concluded that the subject matter
of the statute could not be within the judiciary's core zone of
exclusive authority. Op. at 27. Under the circunstances
presented in Flynn, it was clear that the legislature had
consistently acted in the area of appropriations and allocating
government resources—a power so legislative in nature as to
elimnate any question that the judiciary's exclusive powers
m ght be invol ved.

2 1t is worth noting that other authorities have expressed

simlar opinions on the nature of the court's renoval power.
See, e.g., Wnnebago County v. Wnnebago County Courthouse
Enpl oyees Ass'n, 196 Ws. 2d 733, 741, 741 n.4, 540 N.W2d 204
(Ct. App. 1995) (decision "does not infringe upon the inherent
power of a court to appoint or renove his or her staff"; "The
court's right to renove nenbers from his or her staff is not
subj ect to collective bargaining."); Kewaunee County v. WERC, 141
Ws. 2d 347, 358, 415 N.w2d 839 (C. App. 1987) ("[Alny
provision in a collective |abor agreenent between the union and
the county that hanmpers a court in its operation or interferes
with its constitutional functions would be void."); ABA Standards
Relating to Court Organi zation, Non-Judicial Personnel of Court
Syst em 8§ 1.42(b)(1it1) ("Confidenti al enpl oyees i ncl ude
secretaries and | aw cl erks and ot her persons whose duties require
themto work on a personal and confidential basis with individual
judges or judicial officers. . . . their appointnment and tenure
may be at the pleasure of the person for whom they work.")
(enmphasis added), cnt. at 99 (1990) ("Confidential personnel,
i ncluding secretaries and law clerks . . . should be selected and
retained at the choice of the individual for whom they perform
their confidential functions.") (enphasis added).
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"bunpi ng" provision. As a result, any attenpt to enforce the
provi sion would transfer the renoval decision to an arbitrator.

See lowa County V. lowa County Courthouse/ Soci al Servs.

Enpl oyees, Local 413, 166 Ws. 2d 614, 621, 480 N W2d 499

(1992). Because this directly conflicts with a circuit court
judge's exclusive, inherent power to renpve a judicial assistant,
we also hold that the bunping provision is not subject to
arbitration

V.

51 Having reached the conclusion that the bunping
provision of the agreenent inpermssibly intrudes wupon the
judiciary's core zone of exclusive authority, it is inportant to
set forth the foundation upon which the exclusive, inherent power
to renove one's judicial assistant rests. Early in t he
history of this state we considered the invocation of inherent
authority after the abrupt renoval of a court enpl oyee by anot her

branch officer. See In re Janitor, 35 Ws. 410 (1874). There,

the state superintendent of public property served, w thout cause
or notice to the justices, an order of renoval upon the person
serving as janitor of the suprene court. The superintendent then
appoi nted another person, sonmeone unknown to the suprene court
justices, to serve as the newjanitor. See id. at 410-11

152 Up until the unilateral action of the superintendent,
the suprenme court janitor had always been renoved by the
justices, or "by and under their direction and with their consent
and approval ." Id. at 411. Moreover, the court's opinion
denonstrated that the justices had developed a very positive
working relationship with the janitor, and that they depended on

him to perform many necessary functions. See id. at 412-16.
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Cting these custons, the Janitor court reasoned that "no renoval
should be ordered . . . wthout the advice and approbation of the
justices." 1d. at 416.

153 Following this reasoning, the court first considered
statutory support for the superintendent's power to renove a
janitor. One of those statutes provided that the superintendent
was authorized "to enploy such worknen in and about the capito
and public grounds as may be necessary to keep the sanme in a

proper state of cleanliness . . . ." In re Janitor, 35 Ws. at

419- 20. After concluding that the statute did not give the
superintendent the powers asserted, see id. at 420-21, the court
considered the division of powers between the three branches of

gover nnent :

As a power judicial and not executive or legislative in
its nature, and one lodged in a co-ordinate branch of
t he governnent separated and independent in its sphere
of action fromthe other branches, it seens to be under
the protection of the constitution, and therefore a
power which cannot be taken from the court, and given
to either the executive or legislative departnents

ld. at 419. From this reasoning, the court concluded that the

power to renpbve a court assistant was exclusive to the judiciary,

28



No. 96-1607

and decl ared the superintendent's order of renoval void. See id.
at 421.%

154 In sum the Janitor court held that the power to renove
a court assistant was exclusive to the judiciary based in part on
custom and in part on the nature of the rel ationship between the
justices and their janitor. In the same way, we conclude that
t he excl usive, inherent power of a circuit court judge to renove
his or her judicial assistant springs from historical custom as
well as the wunique relationship between judges and their
i mredi at e assi stants.

155 As stated, we find no historical support for the
proposition that the |egislative branch has ever possessed the
power to renove judicial assistants wthout the judge's
per m ssi on. To the contrary, Janitor strongly supports the
conclusion that circuit court judges have exclusive power to
protect their assistants from renoval by another branch of
gover nment . At the sanme tinme, we conclude that a unique

relationship exists between a judge and his or her judicial

22 W note that the Janitor court did not engage in a
noder n-day separation of powers analysis to reach this
conclusion. However, this is relevant only to highlight the age
of the decision. Although it is not the nost recent proclamation

of law that this court has seen, In re Janitor 1is still
considered one of this state's preem nent cases involving the
exclusive, inherent powers of the judiciary, and has been

routinely cited and di scussed in our decisions involving inherent
powers. See, e.g., State ex rel. Friedrich v. Crcuit Court for
Dane County, 192 Ws. 2d 1, 16-17 n.7, 531 N W2d 32 (1995);
State ex rel. Fiedler v. Wsconsin Senate, 155 Ws. 2d 94, 100-
101 n. 1, 454 NW2d 770 (1990); In re Conplaint Against G ady,
118 Ws. 2d 762, 778, 348 N.W2d 559 (1984); State ex rel. Mboran
v. Dep't of Admn., 103 Ws. 2d 311, 316, 307 N.W2d 658 (1981);
State ex rel. Reynolds v. County Court of Kenosha County, 11
Ws. 2d 560, 575-76, 105 N.W2d 876 (1960); Integration of Bar
Case, 244 Ws. 8, 46, 11 NW2d 604 (1943); Stevenson V.
M | waukee County, 140 Ws. 14, 18, 121 N.W 654 (1909).
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assistant. Judges share their |abors and confidences with their
assistants, rely upon their assistants' experience in managi ng an
increasingly conplex caseload, and entrust highly sensitive
matters to their assistants' good judgnent. As the Janitor court
observed: "This principle of trust and confi dence pervadi ng every
departnment of active life, both public and private, the |aw al so
recogni zes and acts upon and will enforce and protect.” 35 Ws.
at 415.

156 The integral role played by judicial staff in the
overall adm nistration of justice is also reflected in Wsconsin
Supreme Court Rule 70.39(11)(a) (1996),% which recommends t hat
"[e]ach branch of <circuit court should be staffed by one full-
time judicial assistant.”™ The Conmment to the Rule explains the

basis for that recomrendati on

The trial court system faces ever increasing
casel oads and cases of ever increasing conplexity. The
judge today nust take charge and aggressively manage
his or her caseload. To do so the judge needs a full-
time judicial assistant. This staff position wll
permt each judge to devote nore of his or her efforts

to the primary judicial task%presiding over and
judging | awsuits.

The position of judicial assistant should be in
the state service. It will perform for the court the
followng work: type . . ., assist with calendar
managenent . . .; hold scheduling conferences; assist
with file and record acquisitions; . . . mintain
judge's law library; act as receptionist in answering
t el ephone, handling visitors and processing mail

such other work as required by the court. See, sec:
758.19(h), Stats., "The director of state courts shall
establish a description of the qualifications and
duties of . . . a judicial assistant. "

24 SCR  Chapter 70, entitled "Rul es of Judi ci a

Adm ni stration,” governs court admnistration at the state and
| ocal levels. Judicial Council Commttee's Note, 1979.
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Judi cial experience and expertise support the
| ong-standing position of the Wsconsin Judicia
Conference that this staff positionis vital to a well-
functioning court. Where judicial assistants now exi st
as part of the court staffing, casel oads are much nore
current and the oldest cases are disposed of wth
priority consideration.

The <citizens of this state have a right to
communicate directly wth each judge's office during
normal work day hours and get inmmediate answers to
their questions and service on their requests wthout
waiting for return calls from the judge, court
reporters, or court clerk who at the tinme of the cal
are working in the courtroom . . . Also, judges nust
be protected from ex parte comrunications by having
their tel ephone calls screened by know edgeabl e
staff.?®

157 Evidence of this unique relationship can be found in
statutory law as well. As nentioned, each justice and court of
appeals judge in the state of Wsconsin "may appoint and
prescribe the duties of a secretary and a law clerk to assist the
justice or judge in the performance of his or her duties." Ws.
Stat. § 751.02. This statute also reveals the unique and
confidential relationship that is inherent to a judge and his or
her assistant. Al though the Ilegislature has chosen not to
provi de equivalent statutory authority to a circuit court judge,
we see no reason why the relationship is any different at the
circuit court |evel.

158 The reasons for protecting this relationship are
arguably stronger at the circuit court than they are at the

appellate level. Grcuit court judges handl e nunerous court and

% |In Cctober, 1993, the director of state courts issued a
description of the duties of a judicial assistant which mrrors
the position description contained in the above Coment. That
description also contains a list of desired qualifications,
including an ability to maintain a high |evel of confidentiality,
discretion and integrity, an ability to comunicate clearly,
concisely and tactfully, and an ability to exercise judgnent and
di pl omacy.
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jury trials, have dockets that are equally if not nore crowded
than those at the appellate I evel, and have nore contact with the
parties and the public in general. Under these circunstances,
stripping a judge of his or her assistant w thout prior approval
could inpair the court's constitutional function nore than it
woul d at the appellate |evel.

159 In lowa County, 166 Ws. 2d 614, this court faced a

situation nearly identical to the present case. The county had
argued that the circuit court judge's statutory authority to
appoint a register in probate could be harnonized with a county
board's power to establish working conditions pursuant to Ws.
Stat. 88 59.15(2)(c), the precursor to Ws. Stat. 8§ 59.22(2)(c),
and 111.70(1)(a). See id. at 621. Thus, the county argued, a
provision of the |abor agreenent requiring the judge to post a
vacancy in the register in probate position prior to appointnent
could coexist with the statute granting a circuit court judge the
power to appoint the register in probate. See id. at 618.

60 The court held that the collective bargaining agreenent
coul d not supersede the judge's statutory authority to appoint a
register in probate. See id. at 621. Therefore, the provisions
within the agreenent which purported to regulate the judge's
statutory authority were void and unenforceable. See id. In
essence, the judge's statutory authority to appoint a register in
probate was held to be excl usive.

61 Once again, the nature of the relationship between a
judge and his or her judicial assistant does not change sinply
because there is no statutory authority to appoint an assistant

at the circuit court level. Gven our decision in Ilowa County,

we find it difficult to conclude that the appointnment and renoval
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of a register in probate is a power to be nore "jealously
guarded" by the judiciary than the power to renove assistants to

the judges thenselves. See Friedrich, 192 Ws. 2d at 14.

VI .

62 Based on the custonmary practices in our state, and the
uni que rel ationship between a judge and his or her assistant, we
concl ude that the bunping provision cannot be harnonized with the
circuit court judge's exclusive, inherent power to renove a
judicial assistant. Because the provision obstructs the
judiciary in its exclusive sphere, and thereby violates the
separation of powers principles inplied by our constitution, it
is void, unenforceable, and not subject to arbitration.

63 The circuit court applied the proper standard of | aw,
and reached a sustainable conclusion in doing so. Therefore, the
grant of declaratory relief for the judges was proper.

By the Court.—JFhe order of the circuit court is affirned.
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164 JANINE P. GESKE, J. (D ssenting). | dissent. The
majority opinion errs in two inportant respects. First, the
majority mstakenly concludes that the power to bunp a circuit
court enployee, despite the terns of a collective bargaining
agreenent, is an exclusive power of the circuit court and not a
power shared with the |egislative branch. Second, the mgjority
purports to state a narrow rule, but the true inpact of this rule
will be hard to contain.

65 Based upon the Wsconsin Constitution and our
constitutional case law interpreting shared powers, | would
conclude that a circuit court shares power with the |egislative
branch in the realm of court staff enploynent. Thi s concl usi on
realistically enbraces all circuit court staff, and does not
artificially distinguish between judicial assistants and other
court enpl oyees. Had the nmgjority fully engaged in a shared
powers analysis, it would have concluded that a circuit court has
i nherent constitutional authority to prevent a court staff menber
from being unilaterally renoved and replaced, despite the terns
of a <collective bargaining agreenent, if such renoval and
replacenent unduly burdens or substantially interferes with the
court's ability to conduct its constitutional functions and
responsi bilities. In this case the circuit court did not
undertake the factually intensive shared powers analysis to
determ ne whether replacing Ms. Melland with another qualified
menber of the bargaining wunit would unduly burden or

substantially interfere with the circuit court of Eau Caire
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County.?® | conclude that the circuit court applied the wong
standard of law and in doing so, failed to exam ne the rel evant
facts.

166 The mmjority begins its analysis by describing the
i nherent powers of the courts. There is no dispute that circuit
court power over staff enploynment is not an express power
conferred by the constitution, but derives from the inherent
power of the courts. This court has previously described the

nature of inherent powers possessed by each branch of governnent:

In order that any human agency may acconplish its
purposes, it is necessary that it possess power. The
executive nust have power to direct and control his
busi ness. The superintendent of the works nust have
power to direct his nen. In order to acconplish the
purposes for which they are created, courts nust also
possess powers. From tinme imenorial, certain powers
have been conceded to courts because they are courts.
Such powers have been conceded because w thout them
they could neither maintain their dignity, transact
their business, nor acconplish the purposes of their
exi stence. These powers are called inherent powers.

State v. Cannon, 196 Ws. 534, 536, 221 N W 603 (1928).

| nherent powers are those powers that the particul ar gover nnental
branch requires to get its constitutional job done. In this
case, the circuit court clearly has inherent power to assure that

it has staff available to get its constitutional job done. The

26 The circuit court failed even to consider whether the

enpl oynent deci sion here was W t hin t he | egi sl ature's
constitutional grant of authority presumably because the court
concluded that Eau Claire County is not an equal branch of
government wth the state judiciary. The court concl uded
alternatively that even if the county had joint authority to
appoint and renove, enforcenment of the bunping provision would
irreparably harm the courts and the public, and such enforcenent
woul d al so di mi nish the inherent authority of the judges.
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question is, does the circuit court have exclusive power? to say
whi ch of several qualified persons will aid the court in getting
the job done?

167 The majority opinion offers a blurred analysis in
answering that question. It correctly acknow edges that nmany
i nherent court powers are shared with one of the other branches
of governnent. | agree with the majority that nobst governnenta
powers lie within the "great borderlands"” of shared authority.
Majority op. at 11. |In that large realm "it is neither possible
nor practical to categorize governnental action as exclusively
| egi sl ative, executive or judicial.”™ Mjority op. at 11, citing

State ex rel. Friedrich v. Crcuit Court for Dane County, 192

Ws. 2d 1, 14, 531 N.W2d 32 (1995).

168 In contrast, inherent powers exclusive to courts are
few in nunber.?® Under our system of separation of powers, those
finite exclusive powers should be "jealously guarded.” See

Arneson v. Jezwinski, 206 Ws. 2d 217, 228, 556 N W2d 721

(1996), citing Youngstown Sheet & Tube Co. v. Sawer, 343 U S

579, 635 (1952) and Friedrich, 192 Ws. 2d at 14. Under our

system the "'subtle balancing of shared powers, coupled with the

" see, for exanple, the mgjority's historical analysis
concluding that "the legislature has historically had only the
limted power to set the nunber and salaries of assistants.”
Maj. op. at 26 (enphasis added).

8 See, e.g., State v. Cannon, 196 Ws. 534, 221 N.W 603
(1928) (power to admt and disbar attorneys); State ex rel.

Fiedler v. Wsconsin Senate, 155 Ws. 2d 94, 454 N.wW2d 770
(1990) (ability to inpose | egal education requirenment on attorneys
desiring to be appointed as guardians ad litem
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sparing demarcation of excl usive powers, has enabled a
del i berately unw el dy system of governnent to endure successfully
for nearly 150 years.'"™ Arneson, 206 Ws. 2d at 228 (citation
om tted)(enphasis added).

169 The mmjority neatly lays out the constitutional and
statutory powers of the legislative and executive branches over
county enployees and then identifies the «circuit court's
constitutional and statutory powers in this arena. The mjority
concl udes that "the subject matter of the (collective bargaining)
agreenent also falls wthin the judiciary's constitutionally-
based sphere of inherent powers to 'protect itself against any
action that would unreasonably curtail its powers or materially

inpair its efficiency,'"” citing In re Court Room Majority op.

at 22. The mpjority continues, "[w] e are sonewhat nore persuaded
by AFSCME' s argunent that the power to renove a judicial
assistant is shared wth the |l|egislative branch, and not
exclusive to the judiciary." Having brought us to the junction
of shared powers, the mgjority hesitates. Why?  The "general
powers of the legislature provides inprecise guidance in this
case." Mjority op. at 22.

70 Unfortunately, inprecise guidance drives the majority's
concl usi on. Cting statutes from early this century that gave
county boards the power to fix or change the nunber and sal ary of
court enployees, the majority deduces that the failure to assign
removal power neans that the county boards never had it. This is

only w shful deduction. The power to change the nunber of
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enpl oyees includes the power to reduce that nunber. The power to
remove i s shared.

171 After concl udi ng t hat t he bunpi ng provi si on
imperm ssibly intrudes on an exclusive power of the court, see
majority op. at 29, the majority could have rested. Instead, it
engages in a lengthy discussion, albeit dicta, of the Janitor
deci sion and the "unique" relationship between a judge and his or
her assistant. Had that discussion been placed el sewhere in the
opinion, it would be no nore persuasive. For instance, the
majority essentially elevates a Suprene Court Rule and Comment to
the status of evidence sufficient to prove the value or
"uni queness" of a particular judicial assistant. Nei t her of
t hose docunments has any bearing on whether the power to appoint
and renove court enployees is shared or exclusive. The Rule is
only a recommendation for the creation of the judicial assistant
position in courts that currently lack them Those docunents
m ght have neaning on remand, but wthout specific factual
determ nations we are only left with specul ation and rosy ideals.

172 Remand for fact-finding could have solidified other
aspects of the mpjority's opinion. Again in dicta the majority

follows Janitor to rely on a historical "custom? of exclusive

2 Under the laws of England, Blackstone identified seven
requi sites for every custom

1. It nust have been used so long, that the nmenory of
man runneth not to the contrary.

2. It nmust have been continued. There nust have been no
interruption of the right, though there may have been
of the possession.

3. It nust have been peaceabl e and acqui esced in.
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circuit court authority in enploynent decisions. Wiile the
hi storical perspective can assist courts in identifying the core

zone of exclusive circuit court function, see Friedrich, 192

Ws. 2d 14, vague references to "custont are not determ native of
this constitutional question.?* | f anything, the record here

denonstrates a "custom' of shared authority. In Eau Caire

4. It nmust be reasonable, or at |east no good reason
can be assigned against it.

5. It ought to be certain.

6. It ought to be conpulsory, although originally
established by consent. It ought to be left to the
option of every man, whether he will use it or not.

7. Custonms nust be consistent with each other, and nust
be construed strictly and submt to the Kking's
prerogative

Bl ackstone's Commentaries on the Law (Bernard C Gavit ed.,
Washi ngt on Law Book 1941) 43-44.

% For criticismof reliance on customin a property rights
case, when the appellate court draws a fact-intensive concl usion
W t hout benefit of trial court analysis, see Stevens v. City of

Cannon Beach, 510 U.S. 1207, 114 S. . 1332, 1335 (1994) (nem)
denying cert. to 317 O. 131, 854 P.2d 449 (1993), (Scalia, J.
and O Connor, J. dissenting):

"The requirenents (of custon) set forth by Bl ackstone
included, inter alia, that the public right of access
be exercised without interruption, and that the custom
be obligatory, i.e., in the present context that it not
be left to the option of each | andowner whether he w |
recogni ze the public's right to go on the dry-sand area
for recreational purposes. In Thornton, however, the
Suprene Court of Oegon determned the historical
exi stence of these fact-intensive criteria (as well as
five others) in a discussion that took |ess than one
full page of the Pacific Reporter. That is all the
nore remarkable a feat since the Suprenme Court of
Oregon was investigating these criteria in the first
instance; the trial court had not rested its decision
on the basis of customand the State did not argue that
theory to the Suprene Court."
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County circuit court judges do not have excl usive deci sion-nmnmaking
authority in the enploynent realm Eau Claire judges only have
input in the enploynment of judicial assistants if the nornal
posting procedures under the collective bargaining agreenent do
not result in any interested and qualified candi dates. >

173 Dicta again, the mpjority cites lowa County v. |owa

County Courthouse, 166 Ws. 2d 614, 480 N W2d 499 (1992), to

assert that a court's inherent authority to appoint staff cannot
be nodified by a collective bargaining agreenent. "In essence,
the judge's statutory authority to appoint a register in probate

was held to be exclusive.” Mjority op. at 35 However, the |owa

County court expressly declined to consider whether a circuit
court judge's power to appoint a register in probate was an
i nherent constitutional power. Instead the opinion neasured only
the court's statutory powers against the terns of a collective
bargai ni ng agreenment. See 166 Ws. 2d at 618. Consequently |owa

County adds nothing to a determ nation of whether that power was

3 In this case | note that Ms. Melland is not even under
the sole supervision of Judge Lenz. The record indicates that
Ms. Melland also reports to the famly court comm ssioner.
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excl usi ve or shar ed,; nor did it apply t he undue
burden/ substantial interference test.3?

174 The mjority's own analysis, as described above,
denonstrates that for court staff enploynent decisions it is
nei ther possible nor practical to categorize that governnenta
action as exclusively legislative, executive, or judicial. See

Friedrich, 192 Ws. 2d at 14; see also In re Appointnment of

Revi sor, 141 Ws. 592, 598, 124 N W 670 (1910). The
constitutional authority for l|egislative del egati on of enpl oynent
decisions to the counties has al ready been described quite fully
by the mpjority, see mmjority op. at 13-14. The judiciary's

i nherent constitutional authority to performits admnistrative

functions is also denonstrated by the nmajority. Based on both
lines of authority, | wuld conclude that regulation of
32 ther iterations of this test exist. In State v. Hol mes,

106 Ws. 2d 31, 69, 315 N.w2d 703 (1982), the court considered
whether the operation of a judicial substitution statute

"materially inpair[ed] or practically defeat[ed]" the circuit
court's exercise of jurisdiction so as to constitute a violation
of the separation of powers doctrine. In Integration of Bar
Case, 244 Ws. 8, 49, 11 N W2d 604, 12 NW2d 699 (1943), this
court said that the separation of powers doctrine would be
violated if the legislative conduct in regulating attorneys had
"so far invaded the judicial field as to enbarrass the court and
i npair its proper functioning." Wiile each of t hese
articul ati ons bear sone anbiguity, see Holnes, 106 Ws. 2d at 70,
they are essentially interchangeable. Each seeks to neasure the
intrusion on the court's ability to conduct its constitutional
functions and responsibilities. Each of these tests resenbles
the test adopted in In re Court Room 148 Ws. 109, 134 N.W 490
(1912), upon which the majority frequently relies to support its

identification of an exclusive power: “actions that would
unreasonably curtail their powers or materially inpair their
efficiency"” in conducting judicial business”. See mgjority op.

at 17, 19, and 22.



No. 96-1607. pg

enpl oynent of court staff falls within an area where |l egislative
and judicial responsibilities overl ap.

175 The next step in the analysis is whether that overlap
unconstitutionally burdens or substantially interferes with the
constitutional functions and responsibilities of the circuit

court. See State v. Unnaned Defendant, 150 Ws. 2d 352, 360, 441

N.W2d 696 (1989). The county argued that that there are no
facts in this record to prove that enforcenent of the bunping
provision is unconstitutional. The county enphasized that the
plaintiffs have not alleged an insufficient nunber of court staff
and that because the collective bargaining agreenent provides
that bunmping will occur only when there is a senior enployee with
the necessary qualifications, there is no undue burden or
substantial interference with the function of the circuit court.
The effect of the bunping, according to the county, is only a
"tenporary inconvenience" to the court. AFSCVE asserts that
because there is no loss of court efficiency, the bunping
provi sion can be harnonized wth the court's inherent power.

176 AFSCME's counsel also contended at oral argunment that
there is no difference in the operation of the circuit court when
a permanent enployee is bunped than when accomodati ons are nade
for personnel situations such as maternity |eave or sick |eave.
AFSCME predicted that the Ilikelihood that a <circuit court
judicial assistant would be bunped is nuch Iless than the
i kel i hood that such an enpl oyee woul d becone pregnant or | eave
for his or her own reasons. Wil e AFSCVE s assertions may be

true they are not dispositive. The proper focus in a shared
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powers analysis is on neither the particular person who occupies
the judicial assistant desk nor the frequency of potential
per sonnel changes.

177 The proper focus is on the degree of the threat to the
i ndependence and efficient functioning of the judicial branch
Certainly no one asserts that the separation of powers doctrine
is violated whenever a judicial enployee decides to resign and
seek other work. When another branch of governnent, albeit
pursuant to a collective bargaining agreenent, acts unilaterally
to renove and replace a permanent, experienced circuit court
staff nenber, that unilateral act may infringe on the inherent
authority of the court to maintain its dignity, transact its
busi ness and acconplish the purposes of its existence. See

Breier v. E.C., 130 Ws. 2d 376, 386, 387 N.W2d 72 (1986).

178 At oral argunent counsel for the county agreed that al
three circuit court judicial assistants could be bunped in the
event of a county enpl oyee reduction in force. The Janitor court
contenpl ated such a possibility. Wre the court not enpowered to
prevent wunilateral ouster of its enployees, "[i]t would be
i npossible to foresee when or how often such changes would be
made, and they mght be rendered intolerable by their very
frequency.” 35 Ws. at 417-18. Then again changes m ght not be
intolerable, but only inconvenient. And therein lies the utility
of the fact-specific undue burden/substantial interference test.

179 AFSCME contends that the Hol nes decision prohibits the
use of inherent judicial authority to avoid nere inconvenience.

| do not read Holnes so broadly. Holnmes is an exanple of the

10
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application of the wundue burden/substantial interference test
where the alleged unconstitutional interference is interruption
of court routine.

80 The Holnes court addressed the effect of a judicial
substitution statute wupon the circuit court's constitutional
exercise of jurisdiction. See 106 Ws. 2d at 52. The court
acknowl edged that while the statute resulted in a decrease in
productive judicial tinme because of increased travel and an
increase in judicial system operating costs to the state, the
| egi slature  nust have decided that the inefficiencies,
i nconveni ences and hi gher costs caused by perenptory substitution
were an acceptable price for the benefits gained. See id. at 62.

181 The Holnmes court upheld the substitution statute
because its purpose was to ensure a fair trial before an
inpartial judge and the court could harnonize the Ilegislative
bal ancing with the need to avoid significant interference with
adm ni stration of the court's work. See id. at 64, 66-67.
Hol mres al so noted that simlar statutes had been upheld in other
jurisdictions despite the resulting burden on state courts. That
increased burden included court calendaring and scheduling
problenms as well as interference with the normal and routine
operation of the trial courts. See id. at 63-64. Utimately the
court recogni zed that even if substitution prevented a particul ar
judge from hearing the case, cases were nevertheless heard and
resolved. See id. at 69-70. The court also observed that the
| egi slature was meking efforts to dimnish the inefficiencies

arising fromthe statute

11
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182 In concluding that perenptory substitution of judges
did not rise to the level of substantial interference or undue
burden on the constitutional functions and responsibilities of
the court system the Holnmes court considered statistical
evidence offered to show the frequency of requests for
substitution. Substitution requests were filed in less than two
percent of the total cases, and in less than five percent of the
crimnal cases. See id. at 70. The plaintiff judges were not
able to prove that the volune of substitution requests materially
impaired the operation of the judicial system See id. at 71.
Instead the judges were only able to offer comobn sense
perceptions of delay and inefficiency. This court considered the
potential for abuse of the substitution statute but concluded
that such a criticism could not be gauged quantitatively. See
id. at 73.

183 In this case, by contrast, the circuit court never
undertook the factual weighing required by Hol nes. | nstead the
circuit court, and now the majority, erred by concluding that the
power to appoint judicial staff is not a shared power, but an
excl usive power of the court. In ny view the enploynent rel ated
power in this case is shared, but the current state of the record
prevents this court from determning as a matter of |aw whether
bumping Ms. Melland would substantially interfere with the
constitutional functions and responsibilities of the Eau Caire
County Circuit Court. Remand is therefore appropriate.

184 On remand, the circuit court could have analyzed the

specific functions of the staff position, the actual

12
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responsibilities of the enployee, and the inpact bunping would
have on the constitutional functions and responsibilities of the
circuit court. By examning these factors, the circuit court
coul d have assessed whether the renoval of M. Melland from her
position as assistant to a judge and to a court conm ssioner
would result in an undue burden or substantial interference with
the functions and responsibilities of the Eau Caire County
Crcuit Court.

85 This court has held that "appointnent to office, while
generally <called an executive function, cannot under our
constitution be classed as exclusively a function of either of
the three great departnents,” which may explain the majority's
desire to cleave "bunping" from other enploynent related powers

li ke appointment. See Revisor, 141 Ws. at 598.° Those other

enpl oynent rel ated powers, by virtue of the majority's rationale,
are now inescapably added to the expanding "core functions" of
the judicial branch. Case |law upon which the majority relies
address appoi ntnent and renoval in tandem See, e.g., mjority
op. at 25 n.18 and 29 n.22. The mjority also relies upon
i ndustry recommendations and treatises to reach its conclusion on

excl usi ve power. These sources diverge from the mpjority's

% The holding of In Re Appointnent of Revisor, 141 Ws.
592, 124 N.W 670 (1910), is valid, despite the recognition in
Stevenson v. M I waukee County, 140 Ws. 14, 17, 121 N W654
(1909), that "the power to appoint necessary attendants upon the
court is inherent in the court in order to enable it to properly
perform the duties delegated to it by the constitution.”
St evenson recogni zed an appoi ntnment power in the courts but did
not determ ne whether this inherent power is exclusive or shared.

13
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narrow approach because they would broadly reserve to the courts
the rights to hire, admnister, discipline, and supervise court
staff. The mpjority cannot deny that its decision, relying in
part on these sources, will have broad application to all circuit
court enpl oynent deci sions.

186 The mmjority's rationale also cannot be limted to an
excl usi ve power over the enploynent of "judicial assistants.”
Its rationale, based on the "trust and confidence" involved in
this "unique" relationship, will be applied to the enploynent of
all circuit court staff.® Indeed it appears that the Janitor
decision, cited by the magjority at length, recognized the trust

and confidence reposed in many governnent enpl oyees.

"In all the affairs and transactions of |life, even down
to those which are strictly private and donmestic in
their nature, where the services or agency of others
are necessary, the fiduciary or confidential relation,
nmore  or less clearly marked and defined, and
constituting in part the consideration of t he
engagenent and the value of the services, between
enpl oyer and enpl oyed, or master and servant, is well
known, and its existence recognized and respected.
This principle of trust and confidence pervadi ng every
departnment of active life, both public and private, the
| aw al so recogni zes and acts upon and will enforce and
protect.”

3 At oral argument counsel for the plaintiff judges broadly
asserted that the power to appoint and renove court staff,
including bailiffs, is an exclusive judicial function. Counsel
did argue that other provisions of the collective bargaining

agreenent would still apply even if the court determ ned that the
circuit court had exclusive authority over appointnent and
removal deci sions. Along that Iline counsel agreed it was

possible that this court would subsequently handle grievances
brought by enpl oyees of the circuit court although circuit court
judges could, as a mtter of comty, submt grievances to
col | ective bargai ni ng.

14
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35 Ws. at 415.

187 1 would declare that a circuit court has inherent
authority to prevent its staff nenber from being unilaterally
renmoved and repl aced despite the terns of a collective bargaining
agreenent if that renoval and replacenent wunduly burdens or
substantially interferes wth the —court's constitutional
functions and responsibilities. This conclusion is consistent
with the inherent authority of the court recognized as far back
as the Janitor case, but also considers the |legislature's
del egation of power to counties to enter into collective
bar gai ning agreenents with representatives of county enployees,
i ncludi ng those enpl oyed as court staff. M conclusion would not
affect the wvalidity of any collective bargaining agreenent
provisions that do not unduly burden or substantially interfere

with a court's constitutional functions. See Kewaunee County V.

VWERC, 141 Ws. 2d 347, 358-59, 415 NNW2d 839 (Ct. App. 1987).
188 | respectfully dissent. | am authorized to state that
Chief Justice Shirley S. Abrahanson and Justice Ann WAl sh Bradl ey

join in this dissent.
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